Obergefell et al v. Hodges (2015)
On 26 June 2015 the Supreme Court ruled that the US Constitution recognizes a right to same-sex marriage. Below
is a summary of the opinion excerpted from Orin Kerr’s “What’s in the same-sex marriage ruling,” The Washington
Post (26 June 2015).
In a 5-4 ruling by Justice Kennedy, the Supreme Court ruled that the Constitution requires states to provide for
same-sex marriage.

(The full opinion is here.)
The Constitution promises liberty to all within its reach, a liberty that includes certain specific
rights that allow persons, within a lawful realm, to define and express their identity. The
petitioners in these cases seek to find that liberty by marrying someone of the same sex and
having their marriages deemed lawful on the same terms and conditions as marriages between
persons of the opposite sex.
The nature of injustice is that we may not always see it in our own times. The generations that
wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the
extent of freedom in all of its dimensions, and so they entrusted to future generations a charter
protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight
reveals discord between the Constitution’s central protections and a received legal stricture, a
claim to liberty must be addressed.
In defining the right to marry [the Court”s cases have identified essential attributes of that right
based in history, tradition, and other constitutional liberties inherent in this intimate bond. See,
e.g., Lawrence, 539 U. S., at 574; Turner, supra, at 95; Zablocki, supra, at 384; Loving, supra, at
12; Griswold, supra, at 486. And in assessing whether the force and rationale of its cases apply to
same-sex couples, the Court must respect the basic reasons why the right to marry has been long
protected. See, e.g., Eisenstadt, supra, at 453–454; Poe, supra, at 542–553 (Harlan, J.,
dissenting).
This analysis compels the conclusion that same-sex couples may exercise the right to marry. The
four principles and traditions to be discussed demonstrate that the reasons marriage is
fundamental under the Constitution apply with equal force to same-sex couples.
A first premise of the Court’s relevant precedents is that the right to personal choice regarding
marriage is inherent in the concept of individual autonomy. . . . Like choices concerning
contraception, family relationships, procreation, and childrearing, all of which are protected by
the Constitution, decisions concerning marriage are among the most intimate that an individual
can make.
A second principle in this Court’s jurisprudence is that the right to marry is fundamental because
it supports a two-person union unlike any other in its importance to the committed individuals.
A third basis for protecting the right to marry is that it safeguards children and families and thus
draws meaning from related rights of childrearing, procreation, and education. . . .
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Under the laws of the several States, some of marriage’s protections for children and families are
material. But marriage also confers more profound benefits. By giving recognition and legal
structure to their parents’ relationship, marriage allows children “to understand the integrity and
closeness of their own family and its concord with other families in their community and in their
daily lives.” Windsor, supra, at ___ (slip op., at 23). Marriage also affords the permanency
and stability important to children’s best interests. See Brief for Scholars of the Constitutional
Rights of Children as Amici Curiae 22–27.
As all parties agree, many same-sex couples provide loving and nurturing homes to their
children, whether biological or adopted. And hundreds of thousands of children are presently
being raised by such couples.
Excluding same-sex couples from marriage thus conflicts with a central premise of the right to
marry. Without the recognition, stability, and predictability marriage offers, their children suffer
the stigma of knowing their families are somehow lesser. They also suffer the significant
material costs of being raised by unmarried parents, relegated through no fault of their own to a
more difficult and uncertain family life. The marriage laws at issue here thus harm and humiliate
the children of same-sex couples.
Fourth and finally, this Court’s cases and the Nation’s traditions make clear that marriage is a
keystone of our social order. Alexis de Tocqueville recognized this truth on his travels through
the United States almost two centuries ago:
“There is certainly no country in the world where the tie of marriage is so much respected
as in America . . . [W]hen the American retires from the turmoil of public life to the
bosom of his family, he finds in it the image of order and of peace . . . . [H]e afterwards
carries [that image] with him into public affairs.” 1 Democracy in America 309 (H.
Reeve transl., rev. ed. 1990).
Same-sex couples are consigned to an instability many opposite-sex couples would deem
intolerable in their own lives. As the State itself makes marriage all the more precious by the
significance it attaches to it, exclusion from that status has the effect of teaching that gays and
lesbians are unequal in important respects. It demeans gays and lesbians for the State to lock
them out of a central institution of the Nation’s society. Same-sex couples, too, may aspire to the
transcendent purposes of marriage and seek fulfillment in its highest meaning.
The limitation of marriage to opposite-sex couples may long have seemed natural and just, but its
inconsistency with the central meaning of the fundamental right to marry is now manifest. With
that knowledge must come the recognition that laws excluding same-sex couples from the
marriage right impose stigma and injury of the kind prohibited by our basic charter.
These considerations lead to the conclusion that the right to marry is a fundamental right inherent
in the liberty of the person, and under the Due Process and Equal Protection Clauses of the
Fourteenth Amendment couples of the same-sex may not be deprived of that right and that
liberty. The Court now holds that same-sex couples may exercise the fundamental right to marry.
No longer may this liberty be denied to them. Baker v. Nelson must be and now is overruled, and
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the State laws challenged by Petitioners in these cases are now held invalid to the extent they
exclude same-sex couples from civil marriage on the same terms and conditions as opposite-sex
couples.
No union is more profound than marriage, for it embodies the highest ideals of love, fidelity,
devotion, sacrifice, and family. In forming a marital union, two people become something
greater than once they were. As some of the petitioners in these cases demonstrate, marriage
embodies a love that may endure even past death. It would misunderstand these men and women
to say they disrespect the idea of marriage. Their plea is that they do respect it, respect it so
deeply that they seek to find its fulfillment for themselves. Their hope is not to be condemned to
live in loneliness, excluded from one of civilization’s oldest institutions. They ask for equal
dignity in the eyes of the law. The Constitution grants them that right.
Roberts has the primary dissent, although Alito, Scalia, and Thomas have also dissented. Roberts argues that the
Court’s opinion is legislating from the bench: The challengers have strong policy arguments but weak legal
arguments. From the opening:

Petitioners make strong arguments rooted in social policy and considerations of fairness. They
contend that same-sex couples should be allowed to affirm their love and commitment through
marriage, just like opposite-sex couples. That position has undeniable appeal; over the past six
years, voters and legislators in eleven States and the District of Columbia have revised their laws
to allow marriage between two people of the same sex.
But this Court is not a legislature. Whether same-sex marriage is a good idea should be of no
concern to us. Under the Constitution, judges have power to say what the law is, not what it
should be. The people who ratified the Constitution authorized courts to exercise “neither force
nor will but merely judgment.” The Federalist No. 78, p. 465 (C. Rossiter ed. 1961) (A.
Hamilton) (capitalization altered).
Although the policy arguments for extending marriage to same-sex couples may be compelling,
the legal arguments for requiring such an extension are not. The fundamental right to marry does
not include a right to make a State change its definition of marriage. And a State’s decision to
maintain the meaning of marriage that has persisted in every culture throughout human history
can hardly be called irrational. In short, our Constitution does not enact any one theory of
marriage. The people of a State are free to expand marriage to include same-sex couples, or to
retain the historic definition.
Today, however, the Court takes the extraordinary step of ordering every State to license and
recognize same-sex marriage. Many people will rejoice at this decision, and I begrudge none
their celebration. But for those who believe in a government of laws, not of men, the majority’s
approach is deeply disheartening. Supporters of same-sex marriage have achieved considerable
success persuading their fellow citizens—through the democratic process—to adopt their view.
That ends today. Five lawyers have closed the debate and enacted their own vision of marriage
as a matter of constitutional law. Stealing this issue from the people will for many cast a cloud
over same-sex marriage, making a dramatic social change that much more difficult to accept.
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The majority’s decision is an act of will, not legal judgment. The right it announces has no basis
in the Constitution or this Court’s precedent. The majority expressly disclaims judicial “caution”
and omits even a pretense of humility, openly relying on its desire to remake society according to
its own “new insight” into the “nature of injustice.” Ante, at 11, 23. As a result, the Court
invalidates the marriage laws of more than half the States and orders the transformation of a
social institution that has formed the basis of human society for millennia, for the Kalahari
Bushmen and the Han Chinese, the Carthaginians and the Aztecs. Just who do we think we are?
It can be tempting for judges to confuse our own preferences with the requirements of the law.
But as this Court has been reminded throughout our history, the Constitution “is made for people
of fundamentally differing views.” Lochner v. New York, 198 U. S. 45, 76 (1905) (Holmes, J.,
dissenting). Accordingly, “courts are not concerned with the wisdom or policy of legislation.”
Id., at 69 (Harlan, J., dissenting). The majority today neglects that restrained conception of the
judicial role. It seizes for itself a question the Constitution leaves to the people, at a time when
the people are engaged in a vibrant debate on that question. And it answers that question based
not on neutral principles of constitutional law, but on its own “understanding of what freedom is
and must become.” Ante, at 19. I have no choice but to dissent.
Understand well what this dissent is about: It is not about whether, in my judgment, the
institution of marriage should be changed to include same-sex couples. It is instead about
whether, in our democratic republic, that decision should rest with the people acting through
their elected representatives, or with five lawyers who happen to hold commissions authorizing
them to resolve legal disputes according to law. The Constitution leaves no doubt about the
answer.
Roberts responds to the Kennedy’s “four factors” by calling it simple policymaking disguised as constitutional law:

The majority purports to identify four “principles and traditions” in this Court’s due process
precedents that support a fundamental right for same-sex couples to marry. Ante, at 12. In
reality, however, the majority’s approach has no basis in principle or tradition, except for the
unprincipled tradition of judicial policymaking that characterized discredited decisions such as
Lochner v. New York, 198 U. S. 45. Stripped of its shiny rhetorical gloss, the majority’s
argument is that the Due Process Clause gives same-sex couples a fundamental right to marry
because it will be good for them and for society. If I were a legislator, I would certainly consider
that view as a matter of social policy. But as a judge, I find the majority’s position indefensible
as a matter of constitutional law.
The majority’s driving themes are that marriage is desirable and petitioners desire it. The opinion
describes the “transcendent importance” of marriage and repeatedly insists that petitioners do not
seek to “demean,” “devalue,” “denigrate,” or “disrespect” the institution. Ante, at 3, 4, 6, 28.
Nobody disputes those points. Indeed, the compelling personal accounts of petitioners and others
like them are likely a primary reason why many Americans have changed their minds about
whether same-sex couples should be allowed to marry. As a matter of constitutional law,
however, the sincerity of petitioners’ wishes is not relevant.
According to Roberts, the majority’s approach is simply Lochnerism. After reviewing the history of substantive due
process and Lochner’s rise and fall, Roberts writes:

4

The majority acknowledges none of this doctrinal background, and it is easy to see why: Its
aggressive application of substantive due process breaks sharply with decades of precedent and
returns the Court to the unprincipled approach of Lochner.
...
Ultimately, only one precedent offers any support for the majority’s methodology: Lochner v.
New York, 198 U. S. 45. The majority opens its opinion by announcing petitioners’ right to
“define and express their identity.” Ante, at 1–2. The majority later explains that “the right to
personal choice regarding marriage is inherent in the concept of individual autonomy.” Ante, at
12. This freewheeling notion of individual autonomy echoes nothing so much as “the general
right of an individual to be free in his person and in his power to contract in relation to his own
labor.” Lochner, 198 U. S., at 58 (emphasis added).
To be fair, the majority does not suggest that its individual autonomy right is entirely
unconstrained. The constraints it sets are precisely those that accord with its own “reasoned
judgment,” informed by its “new insight” into the “nature of injustice,” which was invisible to all
who came before but has become clear “as we learn [the] meaning” of liberty. Ante, at 10, 11.
The truth is that today’s decision rests on nothing more than the majority’s own conviction that
same-sex couples should be allowed to marry because they want to, and that “it would disparage
their choices and diminish their personhood to deny them this right.” Ante, at 19. Whatever force
that belief may have as a matter of moral philosophy, it has no more basis in the Constitution
than did the naked policy preferences adopted in Lochner. See 198 U. S., at 61 (“We do not
believe in the soundness of the views which uphold this law,” which “is an illegal interference
with the rights of individuals . . . to make contracts regarding labor upon such terms as they may
think best”).
The majority recognizes that today’s cases do not mark “the first time the Court has been asked
to adopt a cautious approach to recognizing and protecting fundamental rights.” Ante, at 25. On
that much, we agree. The Court was “asked”—and it agreed—to “adopt a cautious approach” to
implying fundamental rights after the debacle of the Lochner era. Today, the majority casts
caution aside and revives the grave errors of that period.
Near the end of its opinion, the majority offers perhaps the clearest insight into its decision.
Expanding marriage to include same-sex couples, the majority insists, would “pose no risk of
harm to themselves or third parties.” Ante, at 27. This argument again echoes Lochner, which
relied on its assessment that “we think that a law like the one before us involves neither the
safety, the morals nor the welfare of the public, and that the interest of the public is not in the
slightest degree affected by such an act.” 198 U. S., at 57.
Then and now, this assertion of the “harm principle” sounds more in philosophy than law.
Roberts concludes by advocating judicial restraint:

In the face of all this, a much different view of the Court’s role is possible. That view is more
modest and restrained. It is more skeptical that the legal abilities of judges also reflect insight
into moral and philosophical issues. It is more sensitive to the fact that judges are unelected and
unaccountable, and that the legitimacy of their power depends on confining it to the exercise of
legal judgment. It is more attuned to the lessons of history, and what it has meant for the country
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and Court when Justices have exceeded their proper bounds. And it is less pretentious than to
suppose that while people around the world have viewed an institution in a particular way for
thousands of years, the present generation and the present Court are the ones chosen to burst the
bonds of that history and tradition.
***
If you are among the many Americans—of whatever sexual orientation—who favor expanding
same-sex marriage, by all means celebrate today’s decision. Celebrate the achievement of a
desired goal. Celebrate the opportunity for a new expression of commitment to a partner.
Celebrate the availability of new benefits. But do not celebrate the Constitution. It had nothing to
do with it.
Justice Scalia files a dissent, joined by Thomas, advocating judicial restraint. It opens:

The substance of today’s decree is not of immense personal importance to me. The law can
recognize as marriage whatever sexual attachments and living arrangements it wishes, and can
accord them favorable civil consequences, from tax treatment to rights of inheritance. Those civil
consequences—and the public approval that conferring the name of marriage evidences—can
perhaps have adverse social effects, but no more adverse than the effects of many other
controversial laws. So it is not of special importance to me what the law says about marriage. It
is of overwhelming importance, however, who it is that rules me. Today’s decree says that my
Ruler, and the Ruler of 320 million Americans coast-to-coast, is a majority of the nine lawyers
on the Supreme Court. The opinion in these cases is the furthest extension in fact— and the
furthest extension one can even imagine—of the Court’s claimed power to create “liberties” that
the Constitution and its Amendments neglect to mention. This practice of constitutional revision
by an unelected committee of nine, always accompanied (as it is today) by extravagant praise of
liberty, robs the People of the most important liberty they asserted in the Declaration of
Independence and won in the Revolution of 1776: the freedom to govern themselves.
According to Justice Scalia, the unrepresentative nature of Justices makes social policymaking by them amount to
“social transformation without representation”:

Judges are selected precisely for their skill as lawyers; whether they reflect the policy views of a
particular constituency is not (or should not be) relevant. Not surprisingly then, the Federal
Judiciary is hardly a cross-section of America. Take, for example, this Court, which consists of
only nine men and women, all of them successful lawyers who studied at Harvard or Yale Law
School. Four of the nine are natives of New York City. Eight of them grew up in east- and westcoast States. Only one hails from the vast expanse in-between. Not a single Southwesterner or
even, to tell the truth, a genuine Westerner (California does not count). Not a single evangelical
Christian (a group that comprises about one quarter of Americans), or even a Protestant of any
denomination.
The strikingly unrepresentative character of the body voting on today’s social upheaval would be
irrelevant if they were functioning as judges, answering the legal question whether the American
people had ever ratified a constitutional provision that was understood to proscribe the traditional
definition of marriage. But of course the Justices in today’s majority are not voting on that basis;
they say they are not. And to allow the policy question of same-sex marriage to be considered
and resolved by a select, patrician, highly unrepresentative panel of nine is to violate a principle
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even more fundamental than no taxation without representation: no social transformation without
representation.
Justice Thomas dissents, joined by Scalia, and he offers an originalist analysis and argues, among other things, that
the majority is wrong to claim that the right to get married is a “liberty” interest:

[T]he States have refused to grant them governmental entitlements. Petitioners claim that as a
matter of “liberty,” they are entitled to access privileges and benefits that exist solely because of
the government. They want, for example, to receive the State’s imprimatur on their marriages—
on state issued marriage licenses, death certificates, or other official forms. And they want to
receive various monetary benefits, including reduced inheritance taxes upon the death of a
spouse, compensation if a spouse dies as a result of a work-related injury, or loss of consortium
damages in tort suits. But receiving governmental recognition and benefits has nothing to do
with any understanding of “liberty” that the Framers would have recognized.
Justice Alito dissents. He expresses concerns about how the new decision may impact future public debates:

The system of federalism established by our Constitution provides a way for people with
different beliefs to live together in a single nation. If the issue of same-sex marriage had been left
to the people of the States, it is likely that some States would recognize same-sex marriage and
others would not. It is also possible that some States would tie recognition to protection for
conscience rights. The majority today makes that impossible. By imposing its own views on the
entire country, the majority facilitates the marginalization of the many Americans who have
traditional ideas. Recalling the harsh treatment of gays and lesbians in the past, some may think
that turnabout is fair play. But if that sentiment prevails, the Nation
will experience bitter and lasting wounds.
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